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APPENDIX -12 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, SONITPUR, TEZPUR 

Present: Smt. Priyanka Saikia, JMFC 

(Date of the Judgment) 

17-03-2022 

(CASE NO- G.R. 1722/2014) 

(Details of FIR/Crime and Police Station) 

Complainant  State of Assam 

or 

Dr. Satyajit Borah 

Represented By  Learned APP Bandana Boro 

Accused persons 1. Sri Bharat Chouhan 

S/o- Late Jit Bd. Chouhan 

2. Raj Kr. Prodhan 

S/o- Rotno Bd. Prodhan 

3. Jyan Bd. Timsina 

S/o- Sri Lokhi Timsina 

4. Hima Devi 

W/o- Mohan Ghimire 

All are of village Nohoroni 

P.S.- Missamari 

District- Sonitpur, Assam 

5. Phoni Chetry 

S/o- Late Dig Bd. Chetry 

6. Ran Bd. Chetry 

S/o- Lt. Dol Bd. Chetry 

All are of village Rondhala 

P.S.- Uluoni 

Distict- Nagaon, Assam 

Represented by Nilambar Borah and Tulsi Mahanta 

APPENDIX -13 

 

Date of offence 18-07-2014 

Date of FIR 19-07-2014 

Date of charge sheet 31-01-2015 

Date of charge frame 23-11-2017 

Date of commencement of evidence 21-06-2018 

Date on which judgment is reserved 08-03-2022 

Date of judgment 17-03-2022 

Date of the sentencing order, if any NIL 
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Accused Details 

Rank of 

Accused 

Name of 

Accused 

Date of 

Arrest 

Date of 

Release on 

Bail 

Offences 

charged 

with 

Whether 

acquitted or 

convicted 

Sentence 

Imposed 

Period of 

Detention 

undergone 

during Trial 

for purpose 

of Section 

438, Cr.P.C. 

NIL Sri Bharat 

Chouhan 

 

02-11-14 10-12-15 Sections 

448, 

294, 

323, 34 

IPC 

Acquitted NIL NIL 

NIL Raj Kr. 

Prodhan 

02-11-14 10-12-15 Sections 

448, 

294, 

323, 34 

IPC 

Acquitted NIL NIL 

NIL Jyan Bd. 

Timsina 

02-11-14 10-12-15 Sections 

448, 

294, 

323, 34 

IPC 

Acquitted NIL NIL 

NIL Hima Devi 02-11-14 10-12-15 Sections 

448, 

294, 

323, 34 

IPC 

Acquitted NIL NIL 

NIL Phoni 

Chetry 

02-11-14 10-12-15 Sections 

448, 

294, 

323, 34 

IPC 

Acquitted NIL NIL 

NIL Ran Bd. 

Chetry 

02-11-14 10-12-15 Sections 

448, 

294, 

323, 34 

IPC 

Acquitted NIL NIL 
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APPENDIX -14 

LIST OF PROSECUTION / DEFENCE / COURT WITNESSES 

 

 A. Prosecution: 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

PW1 Dr. Sushil Barhoi Other witness 

PW2 Dr. Satyajit Borah Other witness(Informant) 

 

B. Defence Witnesses, if any:  

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

NIL NIL NIL 

 

C. Court Witnesses, if any: 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

NIL NIL NIL 

 

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 

A. Prosecution: 

Sr. 

No 
Exhibit Number Description 

1 P. Ext. 1 FIR 

2 P. Ext. 1(1) Signature 

 

B. Defence: 

Sr. 

No 
Exhibit Number Description 

NIL NIL NIL 
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C. Court Exhibits: 

Sr. 

No 
Exhibit Number Description 

NIL NIL NIL 

 

D. Material Objects 

Sr. 

No 
Exhibit Number Description 

NIL NIL NIL 
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JUDGMENT 

1. The informant, Dr. Satyajit Borah had lodged the 

ejahar in this case on 18.07.2014 alleging that on same day, 

at about 09.45 A.M. he was physically man-handled causing 

injury to his person by some unknown people in Sukhada 

Nursing Home, Mazgaon, Tezpur. The sequence of events as 

like, the informant was informed by one of him colleague 

Doctor Sushil Barhoi that one of his patient expired in the 

morning at Sukhada Nursing Home and wanted to discuss 

with him. The informant in his personal capacity and as the 

State Secretary of Indian Medical Association went to 

Sukhada Nursing Home around 8.30 AM to enquire into the 

case and was discussing it with Doctor Sushil Barhoi in the 

Doctor’s duty room of the Hospital. Suddenly, a group of 

people claiming to be relatives and acquaintances of the 

deceased patient Mrs. Binoti Chetri, came into doctors Duty 

room and without any provocation charged, misbehaved and 

later physically assaulted him causing bodily injury in his 

person. Hence, this case. 

2. Upon receipt of the ejahar the police registered Tezpur 

Police Station case no: 819/2014 under Section 448, 294, 

325 of Indian Penal Code, 1860 (hereinafter referred to as 

IPC). After completion of the investigation the police 

submitted charge-sheet against the accused persons (1) Sri 

Bharat Chouhan and (2) Raj Kr. Prodhan, (3) Jyan Bd 

Jimsing, (4) Sri Hima Devi, (5) Phoni Chetry, and (6) Ran Bd 

Chetry under Section 448, 294, 323, 34 of IPC. 

3. The accused persons entered trial and after furnishing 

the accused persons with the copies of the relevant 
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documents in compliance with Section 207 of Cr.P.C and 

upon finding sufficient materials against the accused persons, 

charge under Section 448, 294, 323, 34 of IPC was framed 

and was explained to the accused persons to which they 

pleaded not guilty and claimed to be tried. 

4. The prosecution examined two witnesses including the 

informant, Dr. Satyajit Borah as PW-1 and also exhibited the 

ejahar. The statements of the accused persons under Section 

313 CrPC are recorded, which are total denial. The Defence 

side had declined to adduce any evidence. Defence declined 

to adduce evidence. I have heard the arguments for both 

sides.  

5. Upon hearing and on perusal of the case record I have 

framed the following points for determination- 

(I) Whether on 18.07.2014 at about 09.45 AM the all 

accused persons in furtherance of common intention had 

committed a crime of criminal trespass in the Doctor’s Duty 

chamber at Sukhada Nursing Home and had committed the 

offence punishable under Section 448, 34 of IPC? 

(II) Whether on same date and time the accused persons 

in furtherance of common intention uttered obscene 

language to the informant and his colleague doctor Sushil 

Barhoi and thereby committed an offence punishable under 

Section 294, 34 of Indian Penal Code? 

(III) Whether the accused persons on the same date, time 

and place, the accused persons voluntarily caused simple 

hurt to him and Doctor Sushil Barhoi and thereby committed 

an offence under Section 323, 34 of IPC? 
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DISCUSSION, REASONS AND DECISION THEREOF: 

6. In the course of the evidence adduced by the 

prosecution, it emerged that the Doctor Sushil Barhoi, who 

was examined as PW-1 has stated that on 14.07.2014, he 

had done a cesarean on one patient name Binodi Chetri. She 

was expired on third day of caesarean. When, they had doing 

their formalities then a mob came in. The informant was 

there for some other reason. The mob comprised of 

approximately 50 people and without any reason started 

assaulting the doctors present there including him. He and 

the informant were there at the time of the incident. 

Someone had informed police and police came to the place 

of occurrence. He was injured in the incident. The hospital 

authority and the informant lodged two separate FIRs.  

7. In his cross-examination PW-1 stated that he was there 

on the incident day from 02.00 AM. The informant was not 

the doctor of the Sukhada Nursing Home. He was a 

Gynaecologist and the informant was an orthopaedic. There 

were personal attendant of the patient in the Nursing Home. 

On that day, how many indoor patients were there, he did 

not remember but it was more than 20 in numbers. After the 

operation, the deceased patient was sound health. She has 

done breast feeding to her babies. The patient was died of 

pericardial effusion. Resident doctor informed him about the 

serious condition of the patient, therefore he came to the 

Nursing Home at 02.00AM. Whenever a patient died in 

natural death, then they would not inform the President and 

Secretary of the Association. At the time of incident, TV 

personnel were called by the Mob and they have captured 
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the entire incident. The husband of the deceased patient 

lodged an Ejahar against him by the case was settled. He 

had conducted cesarean upon deceased patient in the 

evening at around 08.00 PM on 16.07.2014. PW-1 had 

handed over the dead body to the family.  

 He further deposed that except the hospital people, 

there were outdoor people also at the time of the incident. 

They had seen the incident. No TIP was done to identify the 

accused persons. Police examined him after 02.00 PM and 

seized the Tickets. Medical examination was done on him 

after 02.00 PM on the same day.  He had not seen any 

documents of admitting the patient into the Nursing Home. 

8. PW-2 (Dr. Satyajit Borah) has deposed in his evidence 

that on 18.07.2014 at about 9.30 AM, he was called by PW-1 

to discuss about a patient at Sukhada Nursing Home, who 

expired after 2/3 days of the operation. A mob came and 

attacked him and PW-1. The mob came with the News 

Channel.  They also destroyed the articles inside the Hospital. 

He was Secretary of IMA, in that regard he lodged the FIR.  

 In his cross-examination, PW-2 has stated it was four 

years from the date of incident, he will not be able to identify 

them. At the time of occurrence, the camera-men were 

present. TV personnel were covered the entire incident.  

 

DISCUSSION & APPRECIATION OF EVIDENCE  

9. Now to decide whether the prosecution side has able to 

bring home the guilt of the accused persons beyond all 

reasonable doubt or not, let the testimonies as deposed by 

the witnesses of prosecution side be evaluated as well as 
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scrutinized properly. If the testimony as deposed by the 

informant/victim/PW-2 Dr. Satyajit Borah is taken into 

consideration then it is found that being the informant of this 

instant case he has narrated that a mob came into the 

Doctor’s Duty Room and attacked them and the mob came 

with the News Channel.  They also destroyed the articles 

inside the Hospital. He as Secretary of IMA, had lodged the 

FIR. PW-2 further deposed that he would not be able to 

identify the accused persons. The both victims unable to 

identify the accused persons. 

10. For the convenience of discussion and decision of all 

the points of determination, I would like to discuss all points 

together.  It is worth mentioning that, the criminal 

jurisprudence of the country rests on the principle of proving 

the guilt of the accused beyond all reasonable doubt by the 

prosecution. There must not be any shadow of doubt on the 

truthfulness of the prosecution case. This being the cardinal 

principle of criminal jurisprudence, we must scrutinize the 

evidence produced by the prosecution from all possible 

corners and must also test the veracity of the witnesses. If 

the witnesses are found as wholly reliable on the point of 

guilt of the accused then only the accused can be held as 

guilty of the alleged crime. 

11. I have carefully travelled through the testimonies of 

each witness in the backdrop of entire contentions of the 

ejahar and from where it is seen that the informant examined 

himself as PW-2 and he appears to be contradictory with his 

own contention by way of deposing. 
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12. Undeniably, it is a case where particulars of substantive 

offences under Section 447,294,323 of IPC were explained 

read with Section 34 of IPC. Section 34 of IPC says about the 

common intention. The common intention does not create 

any substantive offence, rather it says committing an offence 

by more than one accused in furtherance of their common 

intention and to establish the common intention there should 

be a pre-determination of mind or pre-plan between the 

accused persons and the prosecution has to adduce the 

evidences of truthful in nature to establish that there was a 

pre-arrangements of minds of accused or preplanning on the 

part of the accused persons for inflicting physical assault 

upon the PW-1 and PW-2. One of the celebrated judgments 

on this of Hon’ble Apex Court styled as Virender Vs. State 

of Haryana reported in (2020)2 SCC 700, sets the law 

as “ the court has to consider to decide whether there was 

common intention or not the action in concert and prior 

meeting of minds. The totality of the circumstances must be 

taken into consideration in holding the guilty of accused 

persons”. 

13. In this case, the prosecution side failed to adduce any 

sort of evidence upon which this court may presumed that 

the accused persons have committed the alleged offence in 

furtherance of their common intention after having a pre-plan 

before the alleged incident. Why this question is relevant 

because of the fact that none of the victims have specifically 

cited the name of the accused persons who actually them. 

The witnesses have simply deposed that one mob comprises 
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of 50 numbers of people came to there and started 

assaulting them.  

14. In a case of common intention active participation of 

accused necessary and proof of such active participation of 

accused is the law of procedure to held an accused guilty of 

common intention along with other accused. Merely, uttering 

the fact that all the accused persons assaulted not appears to 

be sufficient to prove the fact of active participation of 

accused persons. 

15. It is settled law of land that there should not be an 

offence which was done without evil mind and at the 

juncture the court wants to refer a very famous Latin Maxim 

i.e. “Actus Non Facit Reum Nisi Mens Sit Rea” meaning 

thereby an act committed without guilty intention cannot be 

termed as an offence or crime which is punishable under the 

Indian Penal Code until and unless some of the offences of 

the Code the “Doctrine of Means Rea” excluded like the 

offences punishable under Motor Vehicle Act, NDPS Act, Food 

Adulteration Act etc. The offences which are punishable 

under the Indian Penal Code excluding some of the offences 

where strict liability incorporated with, the act of the accused 

has to be followed by a guilty intention or mens rea. In this 

case, the informant in his ejahar itself stated that the 

accused persons inflicted physical assault upon their body 

without any reason and in the evidence, the witnesses also 

not clarified as to for what reason the aforesaid incident had 

occurred. 

16. The most fatal point for the prosecution is that the IO 

did not seize the footage which was covered by the Media 
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person. Moreover, even IO was also not examined by the 

Prosecution in this case. 

17. Even if we assume that there are certain materials of 

injury sustained by both the victims in their medical 

examination report, but it can be ascertained by the 

examining the Medical Officer. Prosecution also failed to 

examine the Medical Officer, who conducted medical 

examination of the victims and in case of proving the medical 

examination report, Medical Officer has to be examined to 

justify the medical examination report submitted by him. 

Moreover, even medical examination report so submitted is 

not completed.  

18. For making a person punishable for offence under the 

IPC the mens-rea of the accused person have to be prove 

but in the instant case in hand from the testimony of 

prosecution witnesses, I find that the fact pertaining to the 

mens-rea of the accused persons have not been proved. 

19. Hence, it can be said that Prosecution has totally failed 

to prove the allegation against the accused persons beyond 

reasonable doubt so as to hold conclusively and without any 

iota of doubt that the accused persons have assaulted the 

victims. 

20. In view of above discussion and considerations, 

accused persons are entitled to be acquitted of the offences 

under Section 448, 294, 323,34 of Indian Penal Code, 1860 

and all the aforesaid points for determination of this case are 

decided against the Prosecution and in favour of the accused 

persons. 

 



P a g e  | 13 

CASE NO: G.R. 1722/2014 
 

ORDER 

21. Situated thus, accused persons (1) Sri Bharat Chouhan 

and (2) Raj Kr. Prodhan, (3) Jyan Bd Jimsing, (4) Sri Hima 

Devi, (5) Phoni Chetry, and (6) Ran Bd Chetry are acquitted 

of the offence under Section 448, 294, 323,34 of Indian 

Penal Code, 1860 and set at liberty forthwith.  

22. The bail bond of the accused person shall remain in 

force for 6 (six) months from today by virtue of Sec. 437A 

Cr.P.C. 

 Given under my hand and seal of this court on this 17th 

day of March, 2022 at Sonitpur, Assam. 

        

  

(Priyanka Saikia, AJS) 

Judicial Magistrate 1st Class 

Sonitpur, Tezpur 

 

 


